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MEMORANDUM AND ORDER

McLaughlin, J. Sept enber 23, 2008

This case involves a contract dispute between insurer
G ncinnati Insurance Co. (“CIC), insured WIIlow Fi nanci al Bank
and W1l ow Financial Bank Corp., Inc. (collectively “the Bank”),
and three Pennsyl vania school districts (Red Lion Area School
District, Perkionmen Valley School District and Boyertown Area
School District). The Bank is a defendant in an underlying set
of cases brought by the three school districts in the Court of
Common Pl eas of Montgonery County, Pennsylvania. The conplaints
in those cases arise fromall eged m shandling of the school
districts’ investnents and include clainms of breach of contract,
breach of fiduciary duty, and fraud.

The present dispute concerns CIC s duty to defend the
Bank in the underlying litigation pursuant to an insurance
contract (“the policy”) fornmed by CIC and the Bank’s predecessor

ininterest. Although CCis currently providing a defense for



the Bank in the underlying litigation, it does so under a ful
reservation of rights to recover any defense costs advanced and
denies that it has a duty to defend. The Bank brings four
counterclainms: two counts of breach of contract (for denying
coverage under two separate provisions of the insurance
contract); one additional count of breach of contract for failing
to go to mandatory nedi ation over CIC s denial of the Bank’s
claimfor coverage of defense of an SEC subpoena and portions of
t he underlying school district litigation; and one count for bad
faith, alleging that C ncinnati analyzed the Bank’s clai m under
only one of the two rel evant sections of the insurance policy.
The Bank al so alleges bad faith with regard to C ncinnati’s
failure to nediate the SEC claim The Bank seeks punitive
damages, interest, attorneys’ fees, and costs.

The parties filed cross-notions for partial judgnment on
t he pl eadi ngs pursuant to Federal Rule of G vil Procedure 12©
ClC requesting that the Court find it has no obligation to defend
the underlying lawsuit or to indemify the Bank for any |osses it
incurs in that lawsuit; and the Bank requesting that the Court
rule that C C nust defend the underlying clains. The Court wll
grant the Bank’s notion for partial judgnent on the pl eadings and
deny CIC s notion because it finds that the parties’ contract
does not disclaimthe duty to defend the underlying suits as they

currently exist.



Fact s

A Al l egations in the Underlyving State Court Cases

Three lawsuits are currently underway in Pennsyl vani a
state court concerning |osses that the defendant school districts
sustained allegedly as a result of their purchase of certain bond
anticipation notes (“BANS’) issued and authenticated by the Bank.
Defs.” Mot. for Partial J. on the Pleadings, Ex. A, B, C The
school districts allege that the Bank, largely through the
actions and influence of one of its directors, wthheld
information regarding the legality and the financial health of
the school districts’ investnents that the Bank was obligated to
provide. I1d.

The underlying suits all allege that the Bank
participated in, and allowed to occur, a schene by which an
i nvest ment advi sor, Robert Bradbury, placed school funds in
highly risky investnents that were illegal for the schools to
hol d and then repeatedly deceived the schools as to the riskiness
of those investnents. The BANS in which the school districts
funds were invested were supposed to be backed by a governnent
body and held tenporarily while the investors awaited funds from
a bond issuance. These BANs, however, were not governnent-

i nsured, were based on the specul ative busi ness prospects of a
gol f course, and had no foreseeabl e prospect of being rolled into

an appropriate investnent. These investnents eventually becane



worthl ess, and the districts lost mllions of dollars. The
districts are suing to recover the |ost funds.

Bradbury all egedly acted through his conpany Dol phin &
Bradbury (“D&B”) to pronote the BANS. He was also a director of
the Bank at the tinme of the school districts’ investnents in the
BANS. Because of Bradbury’s close connection to the Bank as a
di rector and through other business dealings, Red Lion Area
School District and Perkionmen Valley School District, but not
Boyertown Area School District, seek to hold the Bank |iable for
Bradbury’s actions on a theory of vicarious liability or
respondeat superior. Red Lion Conpl., Def. Br., Ex. B at 71-72;
Per ki omen Conpl ., Def. Br., Ex. C at 22-23.

In addition, the school districts allege that the Bank,
inits capacity as paying agent for their investnent accounts,
commtted several separate acts that damaged the districts. The
districts allege that the Bank conceal ed the BANS deficiencies
and prioritized getting its own investnent repaid over getting
the school districts’ investnent repaid. The districts also
all ege that the Bank repeatedly failed in its duty to notify them
that the notes were in default and that it transferred funds in a
manner contrary to the terns of their trust agreenent, in such a
way as to hide the nature and riskiness of the notes fromthe

school districts. The districts allege that the Bank had a



conflict of interest because of its relationship with Bradbury
and its taking a financial stake in the notes.

Boyertown Area School District brings four counts
agai nst the Bank: breach of trust indenture and fiduciary duty;
breach of fiduciary duties; civil conspiracy; and concerted
action. Boyertown Conpl., Def. Br., Ex. A at 39-44.

Red Lion Area School District brings 11 counts agai nst
t he Bank: declaratory judgnent that Red Lion is the registered
owner of the notes; breach of trust indenture; civil conspiracy;
civil conspiracy (on an alternative | egal basis); breach of
common | aw duty as trustee; tortious action in concert/aiding and
abetting fraud and breach of fiduciary duty; breach of trust
i ndenture; breach of fiduciary duties; vicarious liability and
respondeat superior; unjust enrichnent for the 1999 note
redenption; and unjust enrichnment for the 2001 note redenption.
Red Lion Conpl., Def. Br., Ex. B at 54-77.

Per ki omen Val | ey School District brings five counts
agai nst the Bank: breach of trust indenture; breach of fiduciary
duties; vicarious liability and respondeat superior; civil
conspiracy; and concert of action. Perkionen Conpl. Def. Br.

Ex. C at 19-27.



B. The Applicable Policy Provisions and Excl usi ons

The policy under which the Bank is insured contains
several Parts as well as a series of anendi ng endorsenents. O
these, the Bank relies only on the First and the Fourth Coverage
Parts as plausible sources of CICs duty to defend and
potentially indemify the Bank for | osses incurred in the
underlying litigation. Under both Coverage Part One and Coverage
Part Four, CIC identifies enunerated exceptions to its coverage
obligations and argues that any “claini (as defined in the
policy) inplicating these excepted provisions inposes no duty to
defend or indemify. A fifth Part contains provisions applicable
to the policy in general. CICalso relies onthis fifth Part as

a basis for its denial of coverage.

1. Coverage Part One

Coverage Part One is entitled “Directors and Oficers

Liability and Conpany Coverage for Financial Institutions.”
Coverage Part One, Section One, entitled “lInsuring Agreenent,”
states that CC

will pay on behalf of the “conpany” all “loss” which

the “conpany” is required to pay resulting from any

“clainf first nmade during the “policy period”, or any

“extended reporting period” included in or endorsed to

the policy, against the “conpany” for a “wongful act”.

Defs.” Mot. for Partial J. on the Pleadings, Ex. D. Before being

anended by a subsequent endorsenment, Section One also stated “we
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will have the right and duty to defend the ‘insureds’ against any
such ‘claim.” I1d.
CiCrelies in part on an endorsenent entitled
“Securities Action Coverage Endorsenent,” which states that it
“nodi fies insurance provided under [Coverage Part One],” to
support its denial of any defense obligation. The Securities
Action Coverage Endorsenent deletes the phrase “we will have the
right and duty to defend the ‘insureds’ against any such ‘claim”
and replaces it with a phrase limting indemification to |oss
resulting fromany “securities action.” 1d.
CIC also relies on a separate nodification contained in
the Securities Action Coverage Endorsenent pertaining to Coverage
Part One. The endorsenent amends the definition of the word
“claim” The definition, which anends Coverage Part One, Section
Four, now reads:
any proceeding initiated against any of the “insureds”
bef ore any governnental body which is legally
authorized to render an enforceabl e judgnent or order
for noney danages or other relief, including any appeal
from such proceedi ng; or any “securities action”

Id.! ClCalso relies on the fact that the Securities Action

Cover age Endorsenent anends Section Five of Part One by adding

this provision: “It shall be the duty of the ‘insureds’ and not

1 This anendnment si mply adds to the prior definition of the word “clainf
found in the original Coverage Part One, Section Four by adding the phrase “or
any ‘securities action.’” Defs.’” Mdt. for Partial J. on the Pleadings, Ex. D
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our duty to defend ‘clains’, provided that the ‘insureds’ shal
only retain counsel as nutually agreed upon with us.” |d.

Section Two of Coverage Part One contains a |ist of
policy exclusions on which CICrelies to exclude the underlying
litigation fromcoverage. The policy states

we are not liable to pay, indemify or defend any
“claini:...Based upon, arising out of, directly or
indirectly resulting fromor in consequence of, or in
any way invol ving any “wongful act” in the discharge
of the duties of the “directors and officers” as a
director, officer, trustee, enployee or nenber of any
entity other than the “conpany”, even if directed or
requested to serve such other entity by the “conpany”.

2 “Wongful Act” is defined in Part One, Section Four as

any actual or alleged error, msstatenent, m sl eading
statenment, act, om ssion, neglect or breach of duty
commtted, attenpted or allegedly conmtted or
attenpted on or after the Retroactive Date, if any, set
forth in the Part [One] Declarations and prior to the
end of the “policy period’ by:

1. Any of the “directors and officers” in the
di scharge of their duties solely in their capacity as a
director or officer of the “conpany”; or..

3. The “conpany” in the perfornmance of
“prof essi onal services”.

2 The excl usion contains two exceptions which are not applicable in this
case.



Id.® An endorsenent to the policy entitled “Mdified Definition
of Professional Services Endorsenent” defines “professiona
services” as

the activities all owed under the |law and regul ati ons

governing financial institutions which are perforned

for or on behalf of any client or custonmer of the

“conpany”, but shall not include any “trust services”
as defined under Coverage Part [Four].

2. Coverage Part Four

The Bank further relies on Coverage Part Four of the
policy, entitled “Trust Departnent Errors and Om ssions Coverage
for Financial Institutions,” as a basis for coverage associ ated
with the school districts’ allegations pertaining to
adm nistration of their trust funds. Coverage Part Four, Section
One states that CIC

will pay on behalf of the “insureds” all “loss” which
they shall be legally obligated to pay resulting from

any “clainf first made during the “policy period”, or
any “extended reporting period” included in or endorsed

to the policy, for a “wongful act”. W will have the
right and duty to defend the "“insureds” against such
“clain.

® The Securities Action Cover age Endorsenent al so anends the definition
of “Wongful Act” by adding a fourth sub-section which further incorporates
any of the above “wongful acts” comitted by “the ‘conpany’ solely as
respects a ‘securities action.”” Defs.” Mt. for Partial J. on the Pl eadings,
Ex. D



Coverage Part Four then lays out a list of thirteen
exclusions to its coverage, the second of which CICrelies on as
an applicabl e exception to its duty of defense and
i ndemmi fication. The second exception is found in Coverage Part
Four, Section Two, sub-section two and states that CICis

not liable to pay, indemify or defend any “clainf

based upon, arising out of, directly or indirectly

resulting fromor in consequence of, or in any way

i nvolving actual or alleged...[c]onflict of interest or

bad faith acts by any of the "“insureds” or by any

person for whose actions the “insureds” are legally

responsi bl e.
ld. “Insureds” in the context of Coverage Part Four neans either
t he conpany or the directors, officers or enployees. 1d. As in
Coverage Part One, “clainf is defined broadly in Coverage Part
Four, Section Four, subsection A to include any proceedi ng

initiated against any of the insureds. |d.

3. Part Five

Part Five of the policy provides general provisions
applicable to all Coverage Parts. CiCrelies in part on Part
Fi ve, Section One, subsection F because it lists another rel evant
exclusion fromcoverage. ClIC disclains coverage of any

“claini...based upon, arising out of, directly or
indirectly resulting fromor in consequence of, or in
any way involving any “wongful act” commtted,
attenpted or allegedly conmtted or attenpted prior to
the “policy period” of the applicable Coverage Part
if...any of the “policy insureds” knew or should have
reasonably foreseen that such “wongful act” m ght be
the basis of a “claini.

10



Id. “Policy insureds” refers to all natural persons and entities
covered in each of the earlier Coverage Parts, but excludes past
and present partnerships, joint ventures or limted liability
conpani es unl ess they are shown as an insured entity in the

appl i cabl e Coverage Part. 1d.

1. Analysis

The Court nust determ ne whether the insurance policy
provided by CIC to the Bank inposes a duty to defend against the
underlying all egations brought by the school districts in state

court. D Auria v. Zurich Ins. Co., 507 A 2d 857, 859 (Pa. Super.

1986) (“[I]f the plaintiff’'s conpl aint against the insured

al | eged facts which woul d have supported a recovery covered by
the policy, it [is] the duty of the defendant to undertake the
defence [sic], until it could confine the claimto a recovery

that the policy did not cover.”). The Court is also asked to

determ ne whet her any possible duty to indemify the Bank for

potential |osses in those underlying cases exists.*

“ A notion for j udgrment on the pleadings is governed by the sane
standard of review as a Rule 12(b)(6) notion to disniss for failure to state a
claim See Jubilee v. Horn, 975 F. Supp. 761, 763 (E.D. Pa. 1997), aff’'d, 151
F.3d 1025 (3d Cir. 1998). The Court accepts as true the factual allegations
in the pleadings and all reasonable inferences that can be drawn fromthem
The claims in question should only be dismissed if no relief could be granted
under any set of facts which could be proved. Conley v. G bson, 355 U S. 41,
45-46 (1957); Markowitz v. Northeast Land Co., 906 F.2d 100, 103 (3d Cir.
1990) (citing Ransomv. Marrazzo, 848 F.2d 398, 401 (3d Cir. 1988). In this
case, both parties submt the insurance policy as the factual basis for their
cases.

11



Pennsyl vani a assigns the task of interpretation of
i nsurance contracts to the Court rather than the jury.® Madi son

Const. Co. v. Harleysville Mut. Ins. Co., 735 A 2d 100, 106 (Pa.

1999) .

The goal of that task is, of course, to ascertain the
intent of the parties as manifested by the |anguage of
the witten instrunment. Were a provision of a policy
i s ambi guous, the policy provision is to be construed
in favor of the insured and agai nst the insurer, the
drafter of the agreement. Where, however, the |anguage
of the contract is clear and unanbi guous, a court is
required to give effect to that |anguage.

Gene & Harvey Builders v. Pennsylvania Mrs. Ass’'n, 517 A 2d 910,

913 (Pa. 1986).

The standard for determ ning whether a policy termis
anbi guous i s whet her reasonably intelligent persons considering
the termin the context of the entire policy would honestly

differ as to its neaning. Celley v. Miut. Benefit Health &

Accident Ass'n, 324 A 2d 430, 434 (Pa. Super. Ct. 1974).

“Contractual |anguage is anbiguous if ‘it is reasonably
susceptible of different constructions and capabl e of being

understood in nore than one sense.’” Gardner v. State FarmFire

and Cas. Ins. Co., No. 07-3051, 2008 W. 2805641 at *2 (3d Gr

2008) (citing Hutchison v. Sunbeam Coal Corp., 519 A 2d 385, 390

(Pa. 1986)). The United States Court of Appeals for the Third

Circuit has stated that “[a] court should read policy provisions

®The parties agree that Pennsylvania |law applies to this dispute.
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to avoid anbiguities, if possible, and not torture the |anguage

to create them” St. Paul Fire & Marine Ins. Co. v. US. Fire

Ins. Co., 655 F.2d 521, 524 (3d Cir. 1981). \Were a policy
provi sion is anbi guous, it must be read to favor the insured over
the insurer. Gardner, 2008 W. 2805641 at *2.

A key termin this case is the policy’s definition of
“claim” on which CICrelies as a first basis for dismssal. The
word “claint is defined throughout the contract as “any
proceeding initiated against any of the ‘insureds’ before any
governnmental body which is legally authorized to render an
enforceabl e judgnent or order for noney damages or other relief,
i ncl udi ng any appeal from such proceeding.” Pl.’s Qop’'n to
Defs.” Mot. for Partial J. on the Pleadings, Ex. A

CIC argues that “claint is defined in the contract so
as to preclude a duty to defend or indemify whenever a civil
proceedi ng as a whol e involves any all egations excluded from
coverage. The Bank believes that excluded clains work on a
count - by-count basis, neaning that the inclusion of a single
count based on excluded allegations will not renove CIC s duty to
defend the lawsuit so long as other allegations do not fall under
a policy exclusion.

The policy is anbiguous as to which reading is correct.
The policy does not state whether the word “clainf and its

definition refer to the formin which a "claim is filed (that

13



is, the formality of a filing necessary to trigger coverage
duties) or refer to the breadth of the coverage and excl usi ons,
as Cl C argues. According to the narrower sense of the term

whi ch the Bank advances, "clainl would describe the formality
required of a filed conplaint in order for coverage to be
triggered. A conplaint brought against the Bank that was
delivered to the Bank’s directors in a letter by a litigant’s
attorney would not trigger coverage, only a “proceedi ng” of the
ki nds nmentioned in the definition would suffice. Using this
definition, if a particular count in a lawsuit involved excl uded
al l egations, that count would not be covered but other counts of
the lawsuit may warrant a defense or indemification. Only a

| awsuit consisting of nothing but excluded counts would trigger

no duty to defend. Cadwalleder v. New Ansterdam Cas. Co., 152

A.2d 484, 488 (Pa. 1959).

CIC s reading differs dramatically: any excl uded
all egation "involved" in the proceedi ng woul d preclude coverage
for all other allegations in the entire lawsuit. This reading
| eaves the ability to predict whether and when coverage wl |
apply to potential plaintiffs in underlying suits and not to the
party contracting for its insurance. An underlying |awsuit that
i ncluded even a frivolous allegation of excluded w ongdoi ng
woul d, according to CIC s reading, fail to trigger any duty of

def ense or i ndemification.
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Al t hough the policy s | anguage woul d tol erate either of
t hese two readi ngs, the existence of two possible interpretations
denonstrates an anbiguity in the contract. Gardner, 2008 W
2805641 at *2. In the face of anbiguity, Pennsylvania |aw
requires the Court to read the contract so as to favor the
insured over the insurer. In this case, that rule requires the
Court to read “clainm in the sense found in nost insurance
contracts and in line with the Bank’s interpretation: a "clainf
is an individual count or charge against the insured party that
must be filed as a "proceedi ng" against the insured party.

Because the school districts have | odged their
conplaints as civil proceedings, the counts of their lawsuits
meet the definition of “clainm in the policy. Any counts
“invol ving” allegations of wongdoing that the policy excludes
fromcoverage will present no duty to defend; if the | awsuit
i nvol ves counts based on all egations which are covered by the
policy, Pennsylvania law requires CIC to defend the suit until
only counts based on excluded all egations renain.

CICis correct that the policy provides for no duty to
def end under Coverage Part One for any counts or allegations in
t he underlying conplaint. Coverage Part One, as anended by the
Securities Action Coverage Endorsenent specifically excludes any
duty to defend. The endorsenent states that Coverage Part One is

anmended by deleting the phrase “[wje will have the right and duty

15



to defend the ‘insureds’ against any such ‘claim” and repl acing
it with the phrase “it shall be the duty of the ‘insureds’ and
not our duty to defend ‘clains....’” Defs.” Mdt. for Partial J.
on the Pl eadings, Ex. D. The Bank argues that this nodification
anends the policy only with respect to “Securities Actions.” The
endor senent adds certain clauses specific to securities actions,
fromwhich the endorsenent presunably took its name, but the
rel evant | anguage of the endorsenent applies to Coverage Part One
regardl ess of the nature of the action. There is no anbiguity in
t hese anmendnents and the Court nust give themtheir intended
effect. Thus, CIC owes no duty to defend under Coverage Part
One.
The Court must now anal yze any duty to defend under

Coverage Part Four. Initially, CIC clains that Part Five of the
policy effectively disclains coverage of any of the counts and
all egations in each of the underlying | awsuits under both
Coverage Parts One and Four. Part Five, Section One, subsection
F states that CICwill not indemify or defend any claim

based upon, arising out of, directly or indirectly

resulting fromor in consequence of, or in any way

i nvolving any “wongful act” conmtted, attenpted or

all egedly conmtted or attenpted prior to the “policy

peri od” of the applicable Coverage Part if...any of the

“policy insureds” knew or should have reasonably

foreseen that such “wongful act” m ght be the basis of
a “claint.

16



Each of the underlying conplaints includes allegations
of w ongdoi ng based on events occurring after March 5, 2004. |If
these all eged wongdoings are ultimately the basis for liability,
then the “prior know edge” exclusion to coverage wll not apply.
Those bases of liability would not have existed prior to the
i nception date and the “policy insureds” could not have known
that they m ght constitute the basis of a “claini prior to the
i nception date.

ClIC also contests any duty to defend under Coverage
Part Four on the basis of an exclusion specific to that policy
part. CIC points to the “conflict of interest” exclusion in
Coverage Part Four and states that each count in the underlying
| awsuit involves excluded allegations of divided loyalties. In
sum the Bank needs to identify at |east one count in each of the
underlying lawsuits that does not necessarily involve a conflict
of interest and that does not necessarily relate to w ongdoi ngs
about which the policy insureds knew or should have known about
prior to March 5, 2004. The Bank succeeds in identifying such a
claimin each of the underlying | awsuits.

The Boyertown Area School District Litigation involves
several bases of liability that neet both criteria. Boyertown
bases much of its conplaint on actions taken on and after June
23, 2004:

[Aljfter it becane clear to [the Bank] and others that
there was no reasonabl e expectation of a sale of the

17



Gol f Course before Septenber 1, 2004, and that the 2001
HGA BANS woul d default upon maturity, Bradbury and D&B
used [Boyertown’s] funds to purchase a significant
addi ti onal anount...of the 2001 HGA BANS. Neither D&B
Bradbury, [nor the Bank] advised [Boyertown] of HGA s
prior financial position and the high risk of investing
in the Golf Course

Boyertown Conpl. ¢ 56, Def. Br., Ex. A at 15. More alleged

wr ongdoi ng and obfuscation with respect to the investnents took
pl ace throughout the latter half of 2004. The Boyertown
Complaint, inits count titled “Breach of Trust |ndenture and
Fi duci ary Duties Agai nst Defendant [Bank]” states the foll ow ng
cl ai ns:

149. [The Bank] breached its duties under the Trust
| ndenture, causing | osses to [Boyertown].

150. [The Bank] failed to act in good faith to exercise
such rights and duties as were contained in the Trust

| ndenture, using the sanme degree of care and skill in
their exercise, as a prudent person woul d exercise or
use under the circunstances in the conduct of his own
affairs.

151. [The Bank] failed, after events of default, to

exerci se such rights and duties as were contained in

the Trust Indenture, using the sanme degree of care and

skill in their exercise, as a prudent person would

exerci se or use under the circunstances in the conduct

of his own affairs.
Boyertown Conpl. 9T 149-51, Def. Br., Ex. A at 39. Each basis
for recovery could succeed based on findings of wongdoing after
March 5, 2004 and not including any conflicts of interest.

Red Lion Area School District makes simlar allegations

regardi ng post-March 5, 2004 wrongdoi ngs. Red Lion Conpl. 19

124-51, Def. Br., Ex. B at 27-33. As in the Boyertown conpl ai nt,
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Red Lion includes several counts as bases of recovery that do not
i nvol ve conflicts of interest and could be founded upon the
all egations relating to actions occurring after March 5, 2004.
Count Seven (Breach of Fiduciary Duty). The counts relating to
the Bank’s all eged breach of the trust indenture frequently
al lude to basic breaches of that contract unrelated to conflicts
of interest. Count N neteen (Breach of Common Law Duties as
Trustee), includes grounds of liability that do not hinge on
conflict of interest including counts based on breaches of
fiduciary duties of prudence and sinple breaches of contract.
Red Lion Conpl. 1Y 288(b), 290, Def. Br., Ex. B at 64-65.
Per ki onen Val |l ey School District also alleges wongful
acts divorced fromconflicts of interest and taking place after
March 5, 2004. Perkionmen Valley includes a table of suspect
transactions that span several nonths of the second half of 2004.
Per ki omen Conpl. 9§ 67, Def. Br., Ex. Cat 18. Count One of the
Per ki onen conpl ai nt i ncludes several grounds of recovery that do
not inplicate conflicts of interest and could be based on post-
March 5, 2004 activity. Perkionen alleges that the Bank fail ed,
after events of default, to exercise such rights and duties as
were contained in the Trust Indenture with the required degree of
care and skill. Perkionen Conpl. § 74-76, Def. Br., Ex. C at 20.
Al t hough each of the grounds for recovery surveyed here

may ultimately be based on wongdoi ng excluded from coverage
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(1.e., conflicts of interest or pre-inception activity about

whi ch the policy insureds knew or should have known), at this
point the underlying litigation contains potentially

i ndemmifiable clains for which CIC has a duty to defend.

Pennsyl vania |aw requires that C C continue to defend the Bank
wWth respect to all clains in the underlying suit until such tine

as only excluded grounds of recovery remain. Cadwalleder v. New

Anst erdam Cas. Co., 152 A 2d 484, 488 (Pa. 1959).

The Bank’s notion for partial judgnment on the pl eadi ngs
is accordingly granted with respect to the Bank’s second
counterclaim which requested that the Court find a duty to
defend pursuant to Coverage Part Four of the policy. Plaintiff
CIC s notion for partial judgnent on the pleadings is denied with
respect to the declaratory relief requested as to their duty to
defend the Bank in the underlying litigation. At this point it
woul d be premature for the Court to issue any opinion as to CIC s
duties of indemification because that duty wll depend on the
grounds of relief, if any, on which the school districts
ultimately prevail.

This case is not resolved as to the issues surroundi ng
the duty to defend or indemify agai nst the SEC subpoena nor as
to the Bank’s counterclaimfor breach of contract based on a duty

to nmedi ate denial of coverage relating to the SEC subpoena. Nor
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does today’s decision resolve the Bank’s counterclai mof bad

faith.

Def endant W I | ow Fi nanci al Bank’s notion for partial
judgnment on the pleadings is GRANTED and Plaintiff CICis found
to have an on-going duty to defend WIIlow Financial Bank in the
underlying school district litigation.

An appropriate order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

THE CI NCl NNATI | NSURANCE : ClVIL ACTI ON
o0, .

Pl aintiff,
V.

NO. 07-2389
W LLOW FI NANCI AL Bank, et al

ORDER

AND NOW this 239 day of Septenber, 2008, upon
consideration of the parties’ cross-notions for judgnment on the
pl eadi ngs (Docket Nos. 36, 39) and the parties’ opposition and
reply briefs, and after oral argunent on the notions heard on My
30, 2008, IT IS HEREBY ORDERED t hat defendant W/ | ow Fi nanci al
Bank’s notion is GRANTED and the plaintiff’s notion is DEN ED.

It is further ORDERED that the parties will convene by
t el ephone conference on Thursday, October 2, 2008, at 4:30 P. M
to discuss the future deadlines for discovery and filing of
di spositive notions in the matters remaining in this case,

i ncluding issues relating to the SEC Subpoena and the defendant’s
counterclainms of bad faith. The call is to be initiated by the
plaintiff.

BY THE COURT:

Mary A. McLaughlin, J.



